Overtime Violations by Diaz-Ordaz, Lisa
Cornell University ILR School 
DigitalCommons@ILR 
Buffalo Commons Centers, Institutes, Programs 
4-26-2010 
Overtime Violations 
Lisa Diaz-Ordaz 
Follow this and additional works at: https://digitalcommons.ilr.cornell.edu/buffalocommons 
Thank you for downloading an article from DigitalCommons@ILR. 
Support this valuable resource today! 
This Article is brought to you for free and open access by the Centers, Institutes, Programs at 
DigitalCommons@ILR. It has been accepted for inclusion in Buffalo Commons by an authorized administrator of 
DigitalCommons@ILR. For more information, please contact catherwood-dig@cornell.edu. 
If you have a disability and are having trouble accessing information on this website or need materials in an 
alternate format, contact web-accessibility@cornell.edu for assistance. 
Overtime Violations 
Abstract 
Overtime violations are especially prevalent in low wage jobs. Some of the industries with notably high 
instances of violations include the restaurant and hotel industries, retail, drug and grocery stores, private 
households and home health care. Within these industries, occupations with the most overtime violations 
include childcare workers, home health care workers, waiters and bartenders, cooks and food preparers, 
retail salespeople, cashiers and stock clerks. A quick glance at the national median hourly wages for 
these jobs shows that they all pay around just ten dollars an hour. This averages out to just 100 percent of 
the poverty level for a single person, which would make the worker eligible for various kinds of public 
assistance in New York State. Thus, the workers who are making the least amount of money are the ones 
who are most vulnerable to this exploitation. 
Keywords 
Buffalo, Poverty/Low Wage Work/Income Inequality, Low Wage Work, Wages and Benefits, Policy Brief, 
PPG, PDF 
This article is available at DigitalCommons@ILR: https://digitalcommons.ilr.cornell.edu/buffalocommons/49 
     
 
 
 
 
Policy Brief                                                                                    April 26, 2010 
Overtime Violations  
Lisa Diaz-Ordaz 
 
 
What Industries Tend to Violate Overtime Laws the Most? 
Overtime violations are especially prevalent in low wage jobs.   Some of 
the industries with notably high instances of violations include the 
restaurant and hotel industries, retail, drug and grocery stores, private 
households and home health care.
1
   
 
Within these industries, occupations with the 
most overtime violations include childcare 
workers, home health care workers, waiters and 
bartenders, cooks and food preparers, retail 
salespeople, cashiers and stock clerks. 
2
   A 
quick glance at the national median hourly 
wages for these jobs shows that they all pay 
around just ten dollars an hour.
3
  This averages 
out to just 100 percent of the poverty level for a 
single person,
4
 which would make the worker 
eligible for various kinds of public assistance in 
New York State.
5
  Thus, the workers who are 
making the least amount of money are the ones 
who are most vulnerable to this exploitation.   
 
Since overtime violations continue to proliferate, it is clear that the present 
protections and sanctions under the Fair Labor Standards Act are 
inadequate.  In order to curb these violations, there needs to be increased 
protection for workers and harsher sanctions for the employers who 
violate these laws.   
 
What is the Fair Labor Standards Act?  
The heart of the federal Fair Labor Standards Act (FLSA) is the wage and 
hour provisions.  These establish a minimum wage and require employers 
to pay their workers time and a half for overtime – any hours worked in 
excess of forty per week.
6
  The FLSA, however, does not protect all 
employees.
7
  
 
 
  
Who is Not Covered by the FLSA? 
The act exempts any family-owned businesses that do not employ persons 
outside the immediate family.
8
  It also exempts independent contractors, 
most agricultural workers, domestic workers who perform casual 
babysitting or care for the disabled or aged, and employees of seasonal 
amusement and recreational businesses.
9
  In addition, the FLSA has 
“white collar exemptions”.10  Many commentators have written about how 
these “white collar exemptions” make “white collar” workers reluctant to 
argue that they should be covered by the FLSA, because even if coverage 
increased their wages it would remove their “white collar” class status.11 
There are also income based exemptions; however in 2004, coverage was 
expanded to protect more workers.
12
  
 
How Does New York Labor Law Differ from the FLSA? 
With regard to coverage, New York Labor Law and the FLSA are nearly 
identical.  New York, does, however, provides for an eight hour day or a 
five day work week regardless of hours worked for specific state 
employees.
13
  Where the State overtime provisions provide greater 
benefits than the Federal overtime provisions, the State provisions must be 
applied.
14
 
 
How Can an Employee Bring a Claim under 
the FLSA? 
An aggrieved employee can bring a civil action 
against his or her employer, the Secretary of Labor can 
bring a civil claim on behalf of employees, or the 
Department of Justice can criminally prosecute 
employers.
15
 The FLSA also contains an anti-
retaliation provision which proscribes employers from 
retaliatory conduct such as discharging or 
discriminating against an employee for filing a 
complaint under the FLSA or testifying in an FLSA 
proceeding.
16
   
 
What Sanctions Are Imposed on the Employer, and What Can 
the Employee Recover? 
A willful violation is criminally punishable with up to a $10,000 fine; a 
fine and/or up to six months of imprisonment can be imposed for 
subsequent violations.
17
  The most common forms of recovery for workers 
in a civil suit are back pay, double back pay, double back pay with 
attorney fees and court costs, or injunctions against the injury causing 
behavior.
18
   It is a complete defense to liability if an employer can show 
that its FLSA violation was “in good faith in conformity with and in 
reliance on any written administrative regulation” of the Wage-Hour 
Administrator.
19
  However, the employer will still have to pay back 
wages.
20
   
  
 
Are The Sanctions Different If an Employee Files a Claim under 
New York State Labor Law? 
In New York, there is a six year statute of limitations for bringing an 
action to recover against an employer for an overtime violation; thus, an 
employee can recover for lost wages accrued during the six years prior to 
the commencing of the action. 
21
  Under the FLSA, there is a two year 
statute of limitation (or three years if the employee can prove that the 
violation was willful).
22
  On the other hand, whereas the FLSA allows 
double back pay, the New York Labor Law only allows for back pay plus 
25 percent of the total amount of wages found to be due.
23
   
 
With regard to criminal sanctions in New York State, the first willful 
violation is punishable with no less than a $500 fine and no more than a 
$20,000 fine (which is twice as high as the FLSA maximum) or up to one 
year imprisonment.
24
  The second violation is a felony and is punishable 
the same as the first, except the maximum prison term is one year and one 
day, and the violation can be punishable by both imprisonment and a 
fine.
25
  
 
Furthermore, unlike some states, New York does not recognize a tort for 
wrongful discharge;
26
 thus if, for instance, the employee suffered a 
retaliatory discharge for complaining about overtime violations, the 
employee would be limited to recovery under either the FLSA or the New 
York State Labor Law, both of which have caps on damages.  New York 
does, however, allow for a civil penalty against the employer for 
retaliation claims, which was just recently increased.
27
    
 
In What Ways Do Employers Evade Overtime Pay? 
Overtime violations include underpaying or not paying at 
all for “off the clock work” and failure to pay time and a 
half or at all for work in excess of 40 hours.   
 
For example, in one case, meat market employees were 
secretly staying late or coming in early and working off the 
clock, because they could not meet their employer’s 
unrealistic quotas.
28
  In these types of cases, if the employer 
does not have knowledge that the employee is working off 
the clock, then the employer is not liable.
29
 
 
Three examples from Wal-Mart stores include 
 a manager employees to work through breaks if a customer needs 
assistance,
30
  
 a manager locking workers in the store for an hour after closing in 
order to clear the store,
31
 and  
  
 a manager understaffing in order to cut labor costs, which had the 
result of forcing employees to work through their breaks and 
meals
32
 (this practice is also very common in the food industry).
33
   
 
There is also the problem of employees working over 40 hours a week, 
and either not getting paid at all or not getting time and a half. The latter is 
very common for domestic workers, including home health care workers 
and child care providers, who are not fully covered by the FLSA.
34
  These 
workers often receive a flat weekly or monthly pay regardless of how 
many hours they work.
35
 In fact, a 2008 study shows that 90 percent of 
childcare workers and 82 percent of home health care workers suffer from 
overtime violations.
36
   
 
What Can Be Done to Crack Down on Overtime Violations? 
At best, FLSA and New York State Labor Law coverage is incomplete, so 
first and foremost, the FLSA and NY Labor Law must be expanded to 
include coverage for more workers. The exemptions for domestic workers 
and agricultural workers are archaic and harmful to workers’ health, as 
both are very demanding jobs that require working long hours.  
Furthermore, it is apparent from the above mentioned examples that even 
those workers who are covered by the FLSA overtime provision are not 
being protected.  Thus, there should be increased sanctions on employers 
for violations of the wage and hour provisions in order to deter them from 
continuously violating these laws.   
 
 
 
Under New York Labor Law, the civil sanctions are not sufficient to deter 
employers from committing violations, especially since the liquidated 
damages are lower than those an employee can recover under the FLSA.  
Fortunately, the civil penalty against employers for retaliatory discharge 
was just increased.
37
  However, with the cap on damages, although the 
both the FLSA and New York State allow the prevailing employee to 
recover reasonable attorney fees, an employee has to consider if the time 
and stress of litigation is worth the hassle for the arguably small amount 
they will recover.   
 
In criminal claims, the employee is not a party to the lawsuit and is only a 
witness, so in a sense the employee loses control over the direction of the 
  
suit.  Also, the employee recovers nothing.  While the employer can be 
fined up to $20,000 in New York State and up to $10,000 under the FLSA 
and can go to prison for up to a year, the employee recovers neither back 
pay nor damages.   
 
What Else Can New York State and Local Governments Do? 
In March 2010, state legislatures introduced a bill entitled the Wage Theft 
Protection Act to New York State Senate and the New York State 
Assembly.
38
  This Act would increase damages recoverable against 
employers from 25 percent of the total underpayment to up to 200 
percent.
39
  Furthermore, sanctions in criminal suits would also be more 
severe.
40
 This bill would act as a stronger deterrent to employers than the 
current system of damages.   
 
 
 
The New York State Commissioner of the Department of Labor must also 
improve its investigation tactics.  The National Employment Law Project 
has suggested a national enforcement initiative that actively targets and 
investigates employers in high violation industries.
41
  The study states that 
unannounced investigations would help discover violations where 
employees are not reporting them or filing claims.
42
  
 
New York counties and cities might also look into what they can do at the 
local level.  At the beginning of 2010, Miami-Dade County in Florida took 
it upon itself to enact a wage theft ordinance that gives the county the 
power to intervene and seek remedies on behalf of employees when 
employers fail to pay employees the wages they are owed.
43
  The 
ordinance was passed with the help of the County’s Wage Theft 
Taskforce.  The City of San Francisco has a similar ordinance.
44
  If New 
York is unsuccessful at the state level, enacting an ordinance at the local 
level would be an excellent step in the right direction.   
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